IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI

ORIGINAL APPLICATION NOS.119 & 120 OF 2020

DISTRICT : SANGLI
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ORIGINAL APPLICATION NO.119 OF 2020

Shri Nitin Bajarang More.

Age : 32 Yrs., Occu.: Service,

R/at Rajgad Apartment, Room No.4,
New Police Line, Vishrambag,

Sangli — 416 415.

Versus

1. The State of Maharashtra.
Through Addl. Chief Secretary,
Home Department, Mantralaya,
Mumbai - 400 032.

2. The Superintendent of Police.

R N .

~— — — —

)

204, National Highway, Sangli-Miraj )

Rd., Saraswati Nagar, Vishrambag,
Sangli — 416 416.

AND

)
)

...Applicant

...Respondents

ORIGINAL APPLICATION NO.120 OF 2020

Shri Pandit Ananda Patil.

Age : 30 Yrs., Occu.: Service,

R/at Post Kawlapur, Kondke Mala,
Near Government Well, Tal.: Miraj,

District : Sangli — 416 306.

Versus

~— N N N

...Applicant
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1. The State of Maharashtra & Anr. )...Respondents

Mr. S.S. Dere, Advocate for Applicant.
Mr. A.J. Chougule, Presenting Officer for Respondents.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J

DATE ¢ 10.02.2021

JUDGMENT

1. The Applicants have challenged the transfer order dated
26.12.2019 whereby they were transferred from MIDC, Kupwad Police
Station to Police Station Aatpadi and Islampur respectively, invoking
jurisdiction of this Tribunal under Section 19 of Administrative Tribunals

Act, 1985.

2. Shortly stated facts are as follows :-

The Applicants are serving in the cadre of Police Constable on the
establishment of Respondent No.2 — Superintendent of Police, Sangli.
The Applicant in 0.A.119/2020 (N.B. More) was posted at MIDC Police
Station by order dated 10.06.2015 whereas the Applicant in
0.A.No0.120/2020 (P.A. Patil) was posted at MIDC Police Station by order
dated 13.03.2018. They being in the cadre of Police Constable are
entitled to five years’ tenure in terms of Section 22N(1)(b) of Maharashtra
Police Act. However, they were transferred by impugned order dated
26.12.2019 before completion of normal tenure of five years. The
Respondent No.2 transferred them mid-term and mid-tenure, invoking
Section 22N(2) of Maharashtra Police Act attributing misconduct to
them. The Applicants have, therefore, challenged the impugned transfer
order inter-alia contending that they were transferred on their alleged

involvement in leaking sensitive information of Police Station to the
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Reporters of Newspapers. Though in preliminary enquiry, there is no
such positive and specific conclusion of their involvement, they were

transferred only on speculation.

3. Shri S.S. Dere, learned Advocate for the Applicant sought to assail
the impugned order on the ground that in preliminary enquiry conducted
by Shri Tashildar, Police Inspector, Miraj Police Station, all that, he
observed about the possibility of the Applicants in leaking the
information to Reporters and on the basis of this possibility only, the
Applicants are transferred mid-term and mid-tenure. He further
contends that there is no proper compliance of Circular dated
08.11.2017 issued by Special Inspector General and Director General of
Police. Thus, according to him, there was no sufficient or tangible
material to attribute the misconduct to the Applicants, and therefore, the

transfer based on such report is unsustainable in law.

4., Per contra, Shri A.J. Chougule, learned Presenting Officer
submitted that the Applicants were found prima-facie involved in leaking
certain information to Reporters on the basis of which, one news was
published in Newspaper viz. Dainik Pudhari dated 18.11.2019 under the
caption “sjsmen Faa Wetra Fgewr’ which had maligned the image of police in
public. He has further pointed out that the preliminary enquiry was
conducted by Shri Tashildar, P.I, Miraj Police Station and submitted
report dated 25.11.2019 to Respondent No.2. The preliminary enquiry
report was placed before Police Establishment Board (PEB) headed by
Respondent No.2 in its meeting date 24.12.2019 and in the light of
preliminary enquiry report, the PEB unanimously resolved to transfer the
Applicant on administrative exigency, invoking Section 22N(2) of
Maharashtra Police Act. He, therefore, submits that having regard to the
facts and circumstances of the case, interference by the Tribunal is not

warranted.
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5. Indisputably, the Applicants have not completed normal tenure of
five years at MIDC Police Station and the transfer is mid-term as well as
mid-tenure. The Respondent No.2 invoked Section 22N(2) of
Maharashtra Police Act, which inter-alia provides that in exceptional case
and on account of administrative exigency, the competent authority can

transfer Police Personnel mid-term.

6. Needless to mention that transfer is an incident of service and
Government servant can be transferred from one post to another post for
administrative exigency or to overcome certain exigency of situation. The
Tribunal should not interfere in transfer unless it is in express
contravention of provisions of law or mala fide. Where reason of transfer
is administrative in nature and competent authority acts bonafide, the
Tribunal should not interfere in such administrative business.
Undoubtedly, where transfer is under the guise of punishment, the
interference by judicial forum is must. Where transfer is questioned as
malafide exercise of power, it must be specifically pleaded and

established reasonably.

7. Now turning to the facts of the present case, there was incident of
murder of Shreyash Kawathekar on 04.11.2019 at Kupwad and accused
viz. Rohit Kadam and other allegedly committed his murder. In respect
of that incident, Crime No0.225/2019 for the offence under Sections 302
and 201 of Indian Penal Code was registered. It is in respect of that
crime, one news was published in Dainik Pudhari dated 18.11.2019
under the caption “sjsE=n Foa dietamn J@HwU. On the basis of that news,
other newspapers also published the said news in Dainik Tarun Bharat,
Dainik Sakal, Dainik Punyanagari, etc. Obviously, the said news raised
eyebrows, as there were widespread rumors in public about involvement
of Police in the crime and thereby image of Police was maligned. The
Respondent No.2, therefore, directed Shri Tashildar, P.I, Miraj Police
Station to conduct preliminary enquiry and submit a report.

Accordingly, he has recorded statements of as much as 19 witnesses
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including the Applicants, other Police Constables, Newspaper Reporters,
etc. On completion of enquiry, he submitted detail report that the
Applicants belong to group of Police Hawaldar Pravin Yadav and he
opined that the Applicants are possibly involved in giving such news to
the Reporters. In computing part of preliminary report, he stated as
under :-
“ca1g AEiAeY HUATs UA.SRLELA. Ul suiwslet ifkewrt b waart wia AgHet 31g Hal HA
el Alebelt delt 1R, W.bl./R008 HIZ, TL.el./I]RE DA, Ul.Hl./ES/UEld, Ul.gdl/99¢ aH,
AT HLIOER B, TLEAL /264 Rie Aidws ot Awelided @id guars Rifsed wEaR 3Ew gert AR,
3 aBU HRA, SRwid AR, TR vA.AEER el udie a i didmad tHeR IR Aidel

IR AP 3. A AHE WA SOA AAYBRA a e Ftetelld 3wtetet . gar/$R ufdw ea aizeht
Tstel 3T d Aol 3B.

AT BUATS WA SOHE UL /Y BNbes, Ul.3uTR1E® sy iebia 3ets, W.gal. /&R A A,
Ql.2d1/ €08 STHER a ULl bRl Aiders Aol el 31 i Aot 6t, Tt.gdr/QR ufaw e g delitA
TORA AAYBA AAC FoRt AR [AHONES HH TEd Bld. Fot [AHEIDs FH TEd AR ad: 2
HAGAT gHAAE! TRIIHAT TTHAT A A0 FAd NAR SURA IE A TAR B, I ICHE .
W1./R008 AR, W.Bl./9RRE INABAS, TL.abT./REY/URIA, ULEA/99¢ A, Aisll ABNA HSel =Alsll
BACAE UBR SYTA 3 AAA SR BHA-T(REA R AW AR, 3fereprt Atdeht 3eere adat &,
e ASTH bt Bt @R, Aen Fieilta smaEt i GuaE dicttd S Siga afid stuesE
AfER & id R @A T 3R FHAR Al G961 WA SO FGEH! Bl AHAA at STBHEN
ufied) vl et B 3R, AN ULl / 9RE IRABATS g W26 SR 3ar ficialia di.gar/$R gdivr Aea
el FEA3MW FR I TR 01 B IR I e Ad. A@Sa 98 HAHAR! Al THABR Al
O 3R d el ST a0t AEEIBT RAfel AG T@H! UDR Aideps U HoaRTe et
3R 31eft Q@A ared 3R Atebelt GRFTE AURTA WetA ABR @ HHAR Ald FaEasa &=t Ad.

Qifet et 3ifteprt 2t.3ame J.q.f. Aidss Bt Ameliaed ql.al./2008 AR, UL,/ 9RRE, UGS, Ul
B./QES/Urcl, W.ga1/9R9¢ am™, g Ficislid W.gar/QR Ul Atea Aid Sdcd AR d d S Wit
RIS A e e @ Wiert ot BE gt B HRUR 3itER a dAAR Al T W, a
qifert sl uften #fets @ B Slebist a@ uSbiRE 3idold anusi Afgdl 3 JFcAR AEAAT IHEL
3R JfA A 308. K@i 9¢.99.9% Ash b gertaAed uRez suetelt aasdt 3Bt Wbl /2008 AR, .
BI1./9QRE IMABATS, W.bL./RES/TE, W.EA/9I9¢ aE™ Alsld TL.gdl/$R TR Aed A Haalat
Aferemed ufies delt 3R 3R wa 3ttt aid Sttt/ waat i Flaws wRee By sud 38,
AT YA WA S0 TS TN SHNA =iett < fetepraedl ufHez deicell ST AT 1B

& forcisia at.ga/4R ufau AEa A HUArE NAR SOR AHIDHRA 3RAetet Ul.al./2004 Fda AR, 0.l
/9RRE TMAHATS, UL.ehI./QES/USIA Welat, Ul.gat/ 92 9¢ feara ana gi=nt graneh &5 fe.9¢.99.9% A=t
Tiast ¢feres gertiaedt ufitez woa i Sl ufde AlE Biget 3R e Bl TN AT 3. A

A3 WifetA et AfdaReR Ao ot spraeli BRar g feid sug.”

8. The preliminary enquiry report was accordingly placed before PEB
in its meeting dated 24.12.2019 presided over by Respondent No.2 an
the PEB invoked powers under Section 22N(2) of Maharashtra Police Act
and unanimously resolved to transfer the Applicants amongst others. In
minutes, the PEB recorded as under :-

“3.8  3aFd UAM 9) Weltd gaieierR/929¢ s Agrda @™ ) e B / 004 Ffta asror AR
3) Uit BuE /9]%8 # IRl awdars ¥) WA RuE / Q&y ufga svee widte Jd AAUD
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TASIERR uars dictiA oot JAien gl ea et diclt gaeer / 82 ufaw aea AiEt Rais 9¢.99.

R09R Isht 2t Jert Fe “TfsTen FENA Wetral A HET. 3R A UiHes Boa diet FE Tl
AfeTE B3 3R e Dot A WS Aevelia e et su.

3Fd UAM TANEERT Wl oOEsid dde 8 el wAant Jiafass mafhes diwelias
Agpacelal =i aduw ufime ewedl a fwd Sed sl sRuE AssEeia Jd Fewi
fetgetanat 3rumea e, TR BAAR! AlAfasest TrafHe bl 3Edict d S BERUS! s
el 3RAA1 it adves ufnd ewmet a fvaE AgRTg Wet 3tdfE®, 99489 Fehat wetd 22 & ()
Al Forepd gt A A el TANISRY HUATS WeAA 30t A it Savt A ared A
3RS ASBlct A AL FBN Sl 3k ¥ WellA bR Ueb! TleltA FATER /9 9¢ fasart Aeda
arm iR AFT@En Bemh § ad FAar gt setd ~idt TATEERT GuaE Wel 3t d 3RS Wl 3t 3teft
QINHABIA BRUNA Seett [&etlicd 9¢.99.209% AR AU FHSeh Aoebld BUA 3Metl M@, 3ad 9)
et g /004 ffaa ssRon AR Ald TANEERR HuaE MelA omt A 3McwE Vet oM ) el
R/ 9%R¢ AZ AERA sTwars A TANEERT HUAE WelA oM d faet dichA smt 3) et g
/R&4 dfsa 3eial udie Aldt TAMTERT HUaAE Ul oM A TMAGR WehA 3o 3ieht AR, WelA
st 9889 Al e R A (R) FAR GRS FBSGAR Heagd Tach wroad At 31 ot

fStegt 3enuen Ao Adet 3ug.”

9. Shri S.S. Dere, learned Advocate for the Applicant emphasized that
in absence of specific positive finding about the involvement of the
Applicant for leaking information to Reporters, they cannot be
transferred only on possibility of involvement as mentioned in enquiry
report. Thus, according to him, it is only on suspicion, the Applicants

are transferred, and therefore, it is unsustainable in law.

10. As stated above, the matter of transfer of a Government servant
exclusively fall within the domain of competent authority. True,
Maharashtra Police Act provides for five years tenure of Police Constable
at one posting but Section 22N(2) of Maharashtra Police Act empowers
PEB to transfer Police Personnel mid-term in exceptional cases, in public
interest and on account of administrative exigencies. In the present
case, the PEB constituted at District level as provided under Section
22J(1) of Maharashtra Police Act is competent authority. It was also

notified in official gazette as contemplated in law.

11. Now, the question is whether preliminary enquiry report could be
said sufficient material to invoke Section 22N(2) of Maharashtra Police
Act or any malafides can be attributed to the impugned transfer order.
The perusal of preliminary report as well as documents placed on record
demonstrates that the Preliminary Enquiry Officer has also recorded the

statement of the Applicants. They have denied to have given any such
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information to Reporters. As per Circular dated 08.11.2017, if the
transfer is necessitated on account of certain misconduct, then
preliminary enquiry is required to be made including recording statement
of concerned employee. It further provides that, if in preliminary
enquiry, prima-facie, misconduct is made out, the report is required to be
placed before the PEB for appropriate decision. Suffice to say, in the
present case, the procedure as contemplated in Circular dated

08.11.2017 has been complied with.

12. Thus, the perusal of minutes of PEB reveals that PEB was satisfied
with the preliminary report and there was prima-facie material
attributing certain lapses to the Applicants and on the basis of it, the
Applicants were transferred. As such, the Applicants were transferred
under the caption of ‘administrative exigency’ to overcome the situation,
since the news published in newspapers had maligned the image of
Police in public. If the competent authority on the basis of preliminary
report or other inputs they have satisfied about the existence of reasons
to transfer the Applicants, such satisfaction of PEB can hardly be
questioned unless it is shown tainted with malafides. In the present
case, no such malice is attributed to Respondent No.2. Needless to
mention that existence of reasons is a matter capable of objective
verification, whereas satisfaction as to reason is a matter of subjective
satisfaction. Once the test of existence is satisfied subjectivity of
satisfaction cannot be gone into by the Tribunal unless it is a case of
malafide exercise of power, the Tribunal cannot substitute its opinion for

that of competent authority i.e. PEB.

13. Indeed, in transfer matter of a Government servant, whether there
was any misconduct is a question which can be gone into in
departmental proceedings and for the purpose of effecting a transfer, the
question of holding an elaborate enquiry to find out whether there was
misconduct beyond reasonable doubt is unnecessary and what is

required is the prima-facie satisfaction of the competent authority about
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the alleged misconduct of a Government servant. The question whether
Applicants were required to be transferred to different Police Stations on
prima-facie satisfaction is a matter for the executive to consider
depending upon the administrative urgency as well as the extent of
solution for the problem created by the concerned Government servant
and faced by the administration. It is not for the Court or Tribunal to
interfere therein unless malafides are established. In the present case,

there is no such malafides attributed to Respondent No.2.

14. Suffice to say, once the competent authority is satisfied on
preponderance of probability, the proof of the alleged occurrence beyond
reasonable doubt alike Criminal Case should not be insisted. In other
words, the existence of situation and preponderance of probability about
the default of a Government servant would be the guiding principle in
transfer matter. The Police Force being disciplined Force, if transfer of
the Applicants were found necessitated in view of their prima-facie
involvement in giving such news, which adversely affected the image of
Police in public, then such transfer should not be interfered with by the

Tribunal.

15. The necessary corollary of aforesaid discussion leads me to
conclude that the challenge to the transfer order is devoid of merit an

O.A. deserves to be dismissed. Hence, the following order.

ORDER

The Original Applications are dismissed with no order as to costs.

Sd/-

(A.P. KURHEKAR)
Member-J

Mumbai

Date : 10.02.2021
Dictation taken by :
S.K. Wamanse.
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